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Preamble

1. At its thirty-third session in March 1991 the Working Party on Facilitation of International Trade Procedures (WP.4) adopted the Program of work relating to legal issues. Among six projects, this program contained the specific project on ensuring reasonable harmonization of interchange agreements and the development of an internationally accepted version for optional use. 

2. The Working Party pointed out that any method of communication requires discipline in order to be effective. Such discipline is normally achieved by applying generally acceptable rules of conduct. In the EDI context, such rules have been developed as interchange agreements within a number of user groups, national organizations and regionally. These agreements generally apply only to the interchange of data and not to the underlying commercial contracts between the parties. They present in many instances different solutions with respect to the topics addressed and, as a result, by virtue of the number of agreements and the diversity of their terms, there is a possible barrier to international trade arising from the absence of an internationally acceptable form of agreement which may be adopted for use in commercial practice. 

3. At its forty-first session in March 1995 the Working Party, on the basis of the report of the joint session of the Meetings of Experts on Data Elements and Data Interchange (GE.1) and on Procedures and Documentation (GE.2), agreed to approve the draft Recommendation containing the Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange submitted by the WP.4/Legal Rapporteurs Team. 

4. This Recommendation has been developed under Project 4.1 of the Action Program on the Commercial and Legal Aspects of Trade Facilitation adopted by the Working Party on Facilitation of International Trade Procedures, as set forth in TRADE/WP.4/R.697 and includes the Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange set forth in Annex A. 

RECOMMENDATION 

The Working Party on Facilitation of International Trade Procedures agreed to recommend that: 

1. The international community of EDI users, including commercial parties deciding to use Electronic Data Interchange in connection with international trade transactions, apply the Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange as set out below in order to increase the legal security of their trading relationship. 

2. United Nations member countries take into account the terms and provisions of the Model Interchange Agreement when introducing legislative and regulatory reforms, in order for these reforms to be consistent with the intentions and business practices which are the substance of the Model Interchange Agreement. 

3. In negotiating and entering into interchange agreements, the use of the Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange is endorsed. 

4. The Model Interchange Agreement for the International Commercial Use 

of Electronic Data Interchange, be incorporated into Part 3 of the United Nations Trade Data Interchange Directory (UN/TDID) and be part of the recommendations relating to UN/EDIFACT. 

5. United Nations member countries could contribute significantly to increasing the legal security of using EDI by promoting, through awareness programs, educational resources and related means, the availability and usefulness of the Model Interchange Agreement as well as commercial business practices relating to international trade which are consistent with the preceding recommendations. 

6. When designing and implementing the use of EDI for administrative functions relating to international trade transactions, administrative bodies and organizations, though having distinctive requirements to be considered, should evaluate and give consideration to the expanding commercial use of interchange agreements as well as the terms and business practices which are contained in the Model Interchange Agreement. 

At the session representatives attended from: Austria; Belarus; Belgium; Bulgaria; Canada; Croatia; Czech Republic; Denmark; Finland; France; Germany; Hungary; Iceland; Ireland; Italy; Luxembourg; Malta; the Netherlands; Norway; Poland; Romania; Russian Federation; Slovak Republic; Spain; Sweden; Switzerland Turkey; Ukraine; United Kingdom of Great Britain and Northern Ireland and the United States of America. 

Representatives from Australia, Brazil, Gabon, Japan, Korea, Senegal and South Africa participated under Article 11 of the Commission's terms of reference. The session was also attended by representatives of the secretariat of the United Nations Conference on Trade and Development (UNCTAD), the United Nations Commission on International Trade Law (UNCITRAL), as well as by representatives of the following intergovernmental and non-governmental organizations: European Free Trade Association (EFTA), Central Office for International Railway Transport (OCTI), the World Customs Organization (WCO), International Air Transport Association (IATA), International Article Numbering Association (EAN), International Chamber of Commerce (ICC), International Chamber of Shipping (ICS), International Express Carriers' Conference (IECC), International Organization for Standardization (ISO), International Union of Railways (UIC). 

I. Background

1. In 1987, working in cooperation with the Working Party, the International Chamber of Commerce developed and produced the Uniform Rules of Conduct for Interchange of Trade Data by Teletransmission (the UNCID Rules; ICC Publication no. 452). The UNCID Rules were aimed at facilitating the interchange of trade data effected by teletransmission, through the establishment of agreed rules of conduct between parties engaged in such transmission. 

2. The publication of the UNCID Rules confirmed the importance to international trade of having certain agreements in place among commercial parties regarding the use of automated data processing techniques. 

3. The UNCID Rules expressly provided that their provisions, if relied upon, were to be incorporated into definitive agreements among the commercial trading partners. As a result, national organizations, associations and public administrative bodies have developed a multiplicity of model interchange agreements. 

4. Originating within different cultural and legal environments, these existing model agreements often introduced different topics and different approaches to similar topics. The diversity of these interchange agreements, though they may address national or local business requirements, does not address an international focus, which is required by EDI users exchanging messages across boundaries. 

5. Efforts have started to produce more standardized interchange agreements, such as the recent recommendation by the European Commission for use of a European Model EDI Agreement. The development of a truly international model interchange agreement was provided as one of the main objectives of the Action Program referred to above. 

6. Recent work by the United Nations Commission on International Trade Law to develop model statutory provisions on the use of EDI in international trade, which was submitted to the Commission for review in July 1995, expressly contemplated that commercial parties may indeed wish to vary the effect of such provisions by agreement. 

7. As well, the progress of the Working Party in defining and understanding the international trade transaction (as reflected by TRADE/WP.4/R.971 and related documents) has emphasized the number of commercial relationships in which EDI can be employed, and, therefore, the circumstances in which an interchange agreement may be appropriate. 

II. Preparation of the Model Agreement

· 8. This recommendation has been produced with the input and cooperation of the Legal Rapporteurs Team in accordance with the Internal Organization and Operating Procedures established for that organization set forth in TRADE/WP.4/R.1071. International organizations, such as the ICC and UNCITRAL have been represented in the meetings during which the drafts of the Model Agreement were developed and circulated. 

9. More than 20 different existing model interchange agreements which have been developed were considered in the course of the preparation of the Model Agreement and close collaboration has been ensured with the technical experts associated with the development of UN/EDIFACT. 

10. Earlier recommendations of the Working Party, as well as the recommendations or similar actions of other international organizations relating to the simplification and harmonization of international trade procedures, have been considered in order to ensure the consistency of this Recommendation with previous work. In submitting this Recommendation for approval, the Rapporteurs on Legal Questions believe it is consistent with, and furthers the objectives of, prior recommendations in the field. 

11. By offering to commercial parties engaged in international trade a model form of interchange agreement for global use in connection with the UN/EDIFACT standards, the Working Party advances the goals of harmonization, simplification and rationalization with respect to the most essential procedure of international trade - the communications of the trading partners. However, though recommended, the terms of the model interchange agreement are not mandatory; trading parties are free to modify the terms of any interchange agreement to their mutual satisfaction, or to not enter into interchange agreements at all. 

III. Scope

12. This Recommendation promotes the use of interchange agreements between commercial parties using Electronic Data Interchange in connection with international commercial transactions. 

IV. Field of Application

13. This Recommendation focuses upon commercial parties using Electronic Data Interchange in connection with international commercial transactions. It may also be relevant to administrative authorities, including for example statistics' offices, or trade facilitation bodies in their efforts to rationalize and harmonize electronic processes and procedures. 

14. Though designed for bi-lateral agreements between two trading partners, the Model Interchange Agreement, with adjustments, can easily be implemented in multi-lateral relationships such as in a trade community or association. 

Annex

Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange


Preface


The Model Interchange Agreement for the International Commercial Use of Electronic Data Interchange has been developed as a part of a project under the Action Program on the Legal and Commercial Aspects of Electronic Data Interchange adopted by the United Nations Economic Commission for Europe Working Party on Facilitation of International Trade Procedures (WP.4) in 1991. That Program is set forth in United Nations Document No. TRADE/WP.4/R.697. The Program emphasizes legal issues which can be readily defined and aims at developing guidance on those legal issues, and recommending appropriate solutions in the form of legal instruments or tools or changes in commercial practices. 

The Model Interchange Agreement is a product of one of the main projects of the Program. Objectives of that project are to ensure the reasonable harmonization of interchange agreements used in international trade and to develop an internationally accepted version for optional use. Under the operating procedures of WP.4, the Model Interchange Agreement is recommended for consideration by all commercial trading partners wishing to use Electronic Data Interchange in international trade. 

The Model Interchange Agreement has been prepared by a group of international practitioners in law or related matters with knowledge and expertise in EDI and international trade. These practitioners, representing a number of countries all over the world, are convened regularly under the auspices of WP.4 through the Legal Rapporteurs Team, which is organized by two Rapporteurs on Legal Questions elected by the members of WP.4. This work, achieved also in close collaboration with other teams of experts on EDI, reflects a multidisciplinary approach, the relevance of which is essential in the area of EDI. It also takes into account the similarities and differences among the various legal systems. 

AN INTRODUCTION TO INTERCHANGE AGREEMENTS

What is an interchange agreement?

An interchange agreement is made between trading partners setting out the rules they will adopt for using Electronic Data Interchange (EDI). Electronic Data Interchange is the electronic transfer from computer to computer of commercial or administrative transactions using an agreed standard to structure the transaction or message data. The agreement also details the individual roles and legal responsibilities of the trading partners for transmitting, receiving and storing electronic messages. Because of differences which are involved with the use of EDI in commerce, addressing these topics as they relate to a new electronic trading environment reduces the legal uncertainty that electronic trading might raise and enhances the confidence with which the technology is employed. 

Why are Interchange Agreements developed and used?

EDI is developing rapidly as an effective business tool for international trade. The use of EDI for business and administration purposes is already well established within several major industries in Europe, North America, Australia/New Zealand and Asia. 

The increasing use of EDI is fundamentally changing international trading practices by replacing traditional paper based trading with electronic alternatives. Instead of sending and receiving original written documents with hand-written signatures, traders transfer structured business data from one computer system to another by electronic means, including the increasing use of electronic signatures. 

However, the extent to which national and international law accepts that an electronic message can perform the same function as a paper document differs considerably. Many of the conventions and agreements relating to international trade do not anticipate the possible use of EDI. This is largely because EDI simply did not exist when these international conventions and agreements were drafted and the necessary modifications to them have yet to be carried out. Many national laws also introduce uncertainty regarding the legal validity of EDI based transactions or are inconsistent in their treatment of the new technologies. As well, few courts have had the opportunity to rule on the validity of electronic documents, messages or signatures. 

From early in the use of EDI, these types of legally focused agreements have been employed by businesses in different industries, in different economic or geographic regions and for different levels of technology sophistication. 

Why should a company use an interchange agreement?

In the absence of clear governing legal rules and principles, an interchange agreement provides a company with a readily available solution for formalising the EDI relationship between it and its trading partners. 

For example, the Model Agreement, when properly relied upon, seeks to provide EDI messages with a legal binding effect across different national legal systems. This goal is pursued by addressing all of the basic legal issues needing to be covered before a company uses EDI to communicate with its national or international trading partners. Thus, once a company decides it will use EDI, it will require agreement with its trading partners on at least the following issues, the priorities of which will vary based upon the specific needs of that company: 

a) selection of EDI messages, message standards and methods of communication;

b)responsibilities for ensuring that the equipment, software and services are operated and maintained effectively; 

c) procedures for making any systems changes which may impair the ability of the trading partners to communicate;

d) security procedures and services;

e) the points at which EDI messages have legal effect; 

f) the roles and contracts of any third party service providers; 

g) procedures for dealing with technical errors; 

h) the needs (if any) for confidentiality;

i) liabilities in the event of any delay or failure to meet agreed EDI communications requirements;

j)the laws governing the interchange of EDI messages and the arrangements of the parties; and 

k) methods for resolving any possible disputes.

Interchange agreements between trading partners are an entirely voluntary arrangement. However, as the fairly extensive list above indicates, a company will need to consider a number of very important issues before starting to use EDI to communicate with trading partners. An interchange agreement gives a structured framework for considering and formalizing these basic issues. 

The failure to gain a reliable and binding agreement on the rules governing a business' EDI communications presents the risk for unnecessary and costly disputes among trading partners, and, in the worst case, may result in litigation. 

What model interchange agreements exist?

A number of model interchange agreements have been developed for both national and regional use. These include interchange agreements published by national EDI organizations, professional bar associations and public administrations. However, at the time of this publication, no global model exists other than the Model Interchange Agreement. 

In the absence of an existing model for international commercial trade transactions, conflicts among the existing national or regional models were also believed to inhibit the deployment of EDI in international trade. The various models consulted by the Legal Rapporteur Team varied widely in length, substance and content; the Model Interchange Agreement seeks to reconcile and find common ground in order to enhance the ease of international trade use of EDI. 

How does this Model Interchange Agreement differ from other model agreements?

This Model Interchange Agreement is particularly suitable for international trade. It has been developed taking into account the differing national legal systems and offers practical solutions for overcoming any difficulties these might cause. It is intended to be sufficiently flexible to meet the requirements of all of the business sectors involved in international trade. Users may also find it useful for preparing interchange agreements relating to purely national or regional EDI commercial activity. 

If a company decides to use the international model set out in this Model Interchange Agreement as a basis for deciding the rules governing the use of EDI between it and its trading partners, one can be reasonably confident that a tool has been selected which: 

  addresses the recognized legal issues arising from the commercial use of 

  EDI in international trade; and, 

  provides a strong legal and practical framework for considering and 

  recording the necessary business decisions. 

